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recovery is completed, such recovery 
shall be made from his estate or heirs. 

[53 FR 2489, Jan. 28, 1988] 

§ 340.7 Deduction in computation of 
death benefit. 

In computing the residual lump sum 
provided for in part 234, subpart D, of 
this chapter, the Board shall include in 
the benefits to be deducted from the 
gross residual all amounts recoverable 
under this part, but not recovered, in-
cluding amounts where recovery was 
waived, that were paid to the indi-
vidual or paid to others as benefits ac-
crued to the individual but not paid at 
death. 

[57 FR 1379, Jan. 14, 1992] 

§ 340.8 Recovery by adjustment in con-
nection with subsequent payments 
under the Railroad Retirement Act. 

Recovery under this part may be 
made by permanently reducing the 
amount of any annuity payable to the 
overpaid individual (or an individual 
receiving an annuity based upon the 
same compensation record as that of 
the overpaid individual) under the 
Railroad Retirement Act. This method 
of recovery is called an actuarial ad-
justment of the annuity. The Board 
cannot require any individual to take 
an actuarial adjustment in order to re-
cover an overpayment nor is an actu-
arial adjustment available as a matter 
of right. An actuarial adjustment does 
not become effective until the overpaid 
individual negotiates the first annuity 
check which reflects the annuity rate 
after actuarial adjustment. 

Example: An individual agrees to recovery 
of a $5,000 overpayment made to him by ac-
tuarial adjustment to an annuity awarded 
him under the Railroad Retirement Act. 
However, he dies before negotiating the first 
annuity check reflecting his actuarially re-
duced rate. The $5,000 is not considered re-
covered. 

[57 FR 1379, Jan. 14, 1992] 

§ 340.9 Effect of adjustment in connec-
tion with subsequent payments. 

Adjustment by the method described 
in § 340.8 shall constitute recovery of 
the amount recoverable. 

§ 340.10 Waiver of recovery of erro-
neous payments. 

(a) When waiver of recovery may be ap-
plied. Section 2(d) of the Act provides 
that there shall be no recovery in any 
case where more than the correct 
amount of benefits has been paid to an 
individual or where payment has been 
made to an individual not entitled to 
benefits if, in the judgment of the 
Board: 

(1) The individual is without fault; 
and 

(2) Recovery would be contrary to the 
purpose of the Act or would be against 
equity or good conscience. 

(b) Fault. (1) Fault means a defect of 
judgment or conduct arising from inat-
tention or bad faith. Judgment or con-
duct is defective when it deviates from 
a prudent standard of care taken to 
comply wih the entitlement provisions 
of the Act. Conduct includes both ac-
tion and inaction. Unlike fraud, fault 
does not require a deliberate intent to 
deceive. 

(2) Whether an individual is at fault 
in causing erroneous payments gen-
erally depends on all circumstances 
surrounding the erroneous payments. 
Among the factors the Board will con-
sider are: the ability of the overpaid in-
dividual to understand the reporting 
requirements of the Act or to realize 
that he or she is being overpaid (e.g., 
age, comprehension, memory, physical 
and mental condition); the particular 
cause of benefit non-entitlement; and 
the number of claims on which the in-
dividual made erroneous statements. 

(3) Circumstances in which the Board 
will find an individual at fault include 
but are not limited to: 

(i) Failure to furnish information 
which the individual knew or should 
have known was material; 

(ii) An incorrect statement made by 
the individual which he or she knew or 
should have known was incorrect (in-
cluding furnishing an opinion or con-
clusion when asked for facts); 

(iii) Failure to return a payment 
which the individual knew or should 
have known was incorrect. 

(c) When recovery defeats the purpose 
of the Railroad Unemployment Insurance 
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